
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

FATWALLET, INC.,

Plaintiff,
v.

ANDREW CHIU Case No. 12-CV-12

and

ALLEN CHIU, a/k/a Alan Chiu,

Defendants.
______________________________________________________________________________

ANSWER OF DEFENDANTS ANDREW CHIU AND ALLEN CHIU
AND MOTION TO STAY PROCEEDINGS

______________________________________________________________________________

NOW COME the Defendants, Andrew Chiu and Allen Chiu (“Chius”), by counsel, Alex

Flynn & Associates, S.C., and hereby submit this Answer to the Complaint of Plaintiff FatWallet,

Inc. (“FatWallet”) and further move the Court to stay the instant case pending resolution of an active

criminal investigation in the State of Washington.

ANSWER

As and for their Answer to the Complaint of FatWallet, the Chius state as follows:

The subject matter of the Complaint is the basis for a criminal investigation by the United

States Attorney for the Western District of Washington. Exercising the rights guaranteed to them by

the Fifth Amendment to the United States Constitution, Andrew Chiu and Allen Chiu respectfully

decline to answer any of the allegations contained in the Complaint on the ground that their answers

might tend to incriminate them.

The Chius respectfully request, pursuant to the authority of National Acceptance Co. of
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America v. Bathalter, 705 F.2d 924 (7th Cir. 1983), that the invocation of their Fifth Amendment

rights have the same procedural effect under Fed. R. Civ. P 8(b) as if they had specifically denied

the Complaint’s allegations.

MOTION TO STAY PROCEEDINGS

As part of its inherent authority, a court has the power to stay its proceedings. See Landis v.

North American Co., 299 U.S. 248, 254 (1936). While a stay is an extraordinary remedy, federal

courts “may decided in [their] discretion to stay civil proceedings, postpone civil discovery, or

impose protective orders ‘when the interests of justice seem[] to require such action....’” SEC v.

Dresser Industries, Inc., 628 F.2d 1368, 1375 (D.C. Cir. 1980) (quoting United States v. Kordel, 397

U.S. 1, 12 n.27 (1970). “Such a stay contemplates ‘special circumstances’ and the need to avoid

substantial and irreparable prejudice.” Benevolence Int’l Foundation, Inc. v. Ashcroft, 200 F. Supp.

2d 935, 938 (N.D. Ill. 2002) (citations omitted).

Federal courts often find that such “special circumstances” exist where there are parallel

criminal and civil actions (or criminal investigations) involving the same subject matter: 

[S]imultaneous criminal and civil cases involving the same or closely
related facts may give rise to Fifth Amendment concerns sufficient to
warrant a stay of the civil proceedings. “Courts are afforded th[e]
discretion [to grant a stay] because the denial of a stay could impair
a party's Fifth Amendment privilege against self-incrimination,
extend criminal discovery beyond the limits set forth in Federal Rule
of Criminal Procedure 16(b), expose the defense's theory to the
prosecution in advance of trial, or otherwise prejudice the criminal
case.” 

Chao v. Fleming, 498 F. Supp. 2d 1034, 1037 (W.D. Mich. 2007) (quoting Trustees of

Plumbers & Pipefitters Nat'l Pension Fund v. Transworld Mech., Inc., 886 F.Supp. 1134, 1138

(S.D.N.Y.1995)).
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Said another way, although “it is not unconstitutional to force a litigant to choose between

invoking the fifth amendment in a civil case, thus risking a loss there, or answering the questions in

the civil context, thus risking subsequent criminal prosecution,” Brock v. Tolkow, 109 F.R.D. 116,

119 (E.D.N.Y.1985), federal courts have often exercised their discretion to prevent a litigant from

making that difficult and unsavory choice. See Bruner Corp. v. Balogh, 819 F. Supp. 811, 813 (E.D.

Wis. 1993). Moreover, while “the strongest case for deferring civil proceedings until after

completion of criminal proceedings [is] where a party under indictment for a serious offense is

required to defend a civil or administrative action involving the same matter,” SEC v. Dresser

Industries, Inc., 628 F.2d at 1375–76, courts have granted motions to stay proceedings where an

indictment has not yet been returned and a litigant is merely the subject of a government

investigation. See, e.g., Jones v. City of Indianapolis, 216 F.R.D. 440, 452 (S.D. Ind. 2003) (granting

stay of discovery to protect defendants’ Fifth Amendments rights where defendants were subject of

Department of Justice investigation).

In deciding whether a stay is appropriate in circumstances such as these, where there are

concurrent criminal and civil proceedings, federal courts consider a number of factors, such as: (1)

the extent to which the issues in the criminal and civil matters overlap and whether the government

initiated both proceedings; (2) the posture of the criminal proceedings; (3) the interest of the

plaintiffs in proceeding expeditiously with the civil litigation, and the potential prejudice to plaintiffs

of a delay; (4) the burden which any particular aspect of the proceedings may impose on defendants;

(5) the convenience of the court in the management of its cases, and the efficient use of judicial

resources; and (6) the interests of persons not parties to the civil litigation and of the public in

pending civil and criminal litigation. See Benevolence Int’l Foundation, 200 F.Supp.2d at 938.
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Although the Chius are not currently under indictment, there is an active criminal

investigation into the subject matter of FatWallet’s Complaint being conducted by the United States

Attorney’s Office in the Western District of Washington, which has already seized and retained

possession of more than $800,000.00 from the Chius. [See Affidavit of Alex Flynn, attached hereto].

If the instant case is not stayed, the Chius will have no choice but to continue to assert their

Fifth Amendment rights against self-incrimination, both in pleadings and in response to discovery

requests, until the pending criminal matter in the Western District of Washington is resolved.

Conversely, staying this civil action until the criminal matter is resolved will not work a serious

hardship on FatWallet: the instant case is one seeking monetary damages, and there is no allegation

that FatWallet is suffering continuing or irreparable harm.

CONCLUSION

For all the reasons stated above, the Defendants, Andrew Chiu and Allen Chiu, respectfully

request that the Court enter an order staying this civil action pending resolution of the corresponding

criminal investigation.

Dated at Milwaukee, Wisconsin, this 17th day of February, 2012.

s/ Alex Flynn                                                
Alex Flynn, State Bar No. 01015056
Alex Flynn & Associates, S.C.
1223 N. Prospect Ave.
Milwaukee, WI 53202
Telephone: 414/276-7400 
Fax: 414/276-5525
E-mail: alex@alexflynn.com

Attorneys for Defendants Andrew and Allen Chiu
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